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EDITORIAL NOTES. 


The attempted assassination of ex-President Roosevelt has 
brought to the front the proposed plan of Mr. Arthur MacDonald, a 
criminal anthropologist of Washington, D. C., “to lessen or prevent 
crime and other abnormalities.” For many years Mr. MacDonald has 
been advocating before Congress, State Legislatures and municipal 
heads of cities that laboratories be established, or bureaus, for the 
scientific investigation of criminals and “other dangerous abnormali- 
ties.” His proposition is that when “any one sends to the President, 
the Governor, or Mayor, or any prominent citizen threatening letters, 
or repeatedly utters threatening words, or attempts to injure such offi- 
cials, or is unreasonably insistent in demanding to see them personally, 
such individual should be detained at least a few hours and thoroughly 
studied by scientific experts in criminal anthropology, psyco-physics 
and social pathology.” A bill for such a national laboratory is now 
pending in Congress. It does seem sensible. There are a large number 
of cranks of various sorts writing threatening letters, or acting in a 
manner which indicates that something is the matter with their “upper 
story,’ and there is no reason why they should be allowed to run 
around loose when there is a possible danger if they continue to enjoy 
their freedom. The author of the plan well says that “millions of dol- 
lars are annually expended by our Government for the scientific inves- 
tigation of the antecedents, peculiarities and behavior of some little 
bacillus, causing the death of plants or animals, but little or nothing is 
given for a similar study of the larger human bacillus, which has 
caused this country to suffer losses beyond human calculation.” 





It is gratifying to discover that lawyers of other states are ex- 
pressing, in addresses or through the media of legal publications, their 
satisfaction at the scope and even most of the details of the New Jersey 
1912 Practice Act. The “Central Law Journal” of St. Louis has de- 
voted considerable space to the act, editorially and otherwise, and in 
its issue of August 23 printed a review of the act from the pen of Mr. 
Everett P. Wheeler, of New York City. Everything said is com- 
mendatory. Mr. Wheeler sees, of course, that all lawyers would not be 
in sympathy with the reform procedure, but says that “the position 
which unconsciously they come to occupy is that of a man who has a 
bad case and who wants to win success for his client, not upon the 
merits but on the technicalities, which do not affect the merits. The 
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story is told of a judge who saw the accused visibly trembling in court, 
and said to him: ‘Do not be afraid. You shall have justice in this 
court.’ To which the man replied: ‘That is what I am afraid of.’” His 
article closes as follows: “Let us hope that the force of public opinion 
which is imperatively demanding reform in legal procedure will influ- 
ence the courts to administer it liberally in the interest of justice, and 
that the majority of lawyers will have too much respect for the law 
and for the profession to seek success by quibbles when once the 
Legislature declares that these quibbles shall be disregarded. Judges 
in many of the states are leading the way. And the action of numerous 
Bar associations shows that the lawyers are aroused to the evils that 
flow from the delay or maladministration of justice.” 





A correspondent to the Newark “Evening News,” who has been 
serving on the petit jury of Essex county, writes a letter concerning 
that service, which, for the most part, is republished in the “Miscel- 
lany” of this issue so that we may use it as a basis for some com- 
ments. As long as jurymen are selected by the sheriffs of the several 
counties, it cannot be hoped that in any, save rare instances, more than 
a small proportion of the panel called to act for any term will measure 
up to the standard of first-class jurymen. Instead of securing edu- 
cated, conscientious, well-equipped judges of facts, the sheriff will 
have rather an eye to paying his political debts, or to exhibit his per- 
sonal friendships. What the correspondent of the “Evening News” 
complains about is not a new thing; it is not really a discovery. The 
method of selecting jurymen, whether by sheriffs or constables, did 
well enough in times preceding the Revolution, although we presume 
juries then were often as unfitted for their trusts, and as unreliable in 
their verdicts as they are now. But no better method could then be 
desired, and there were not the same influences then at work as now to 
prevent the selection of the proper class of men, and to induce the 
selection of the wrong class. The main question now is, what are we 
going to do about it? Shall there be a Jury Commission, as proposed 
by the “Evening News” correspondent? If so, wherein should the act 
differ from the one carried through the Legislature some years ago? 
Or, if not, shall the Judges have a distinct hand in the selection? 
Somebody must select, or somebodies, and who shall it be? We 
should like to see the matter discussed by some of our most experi- 
enced practitioners through the columns of the Law Journal. 





In this same connection, our attention has been called to an article 
in a recent number of the “Outlook,” wherein that usually charming 
writer (or collective writers?) known as the “Spectator,” reports an 
experience in jury service in “a high court in the city of New York.” 
The writer states that he is “full of disgust and wrath. Mingle a sense 
of wasted time, wounded dignity, physical discomfort, and general vex- 
ation, and you have the explosive mixture crowding his usually placid 
bosom. Of all the customs, now antiquated, moth-eaten and wasteful, 
saddled upon us by earlier men and conditions, the jury system is the 
worst—at any rate, as at present seen in the larger communities; and 
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its disuse in more than half of the cases where it is now invoked would, 
in the ‘Spectator’s’ view, be a decided advantage to every one but the 
oligarchy of lawyers which rules us by their entangling legislation. 
This is positive language, but it expresses convictions.” He then goes 
on to state that “many lawyers practicing in the city and the Supreme 
courts are ignorant and uncivil, and, when you have passed through an 
examination (as a juror called in a particular case) under their sus- 
picious eyes and methods, you feel so hostile that your initial fairness 
is pretty well destroyed.” The balance of the article is directed against 
the lawyer who, in the particular cause in which he was the juror, 
spent hours upon questions of small details, which in any event were 
of the slightest consequence, and which were rendered nugatory after- 
ward by the fact that, on the third day of the trial, the case was thrown 
out of court upon a technical question, which ought to have been raised 
at the very outset. The burden of the complaint, therefore, was that 
men who have other things to do ought not to be compelled to waste 
time to serve as jurymen, unless judges and lawyers manage causes 
differently from what they do now. And we confess that there is some 
basis for “Spectator’s” faultfinding. We can hardly conceive of any- 
thing more annoying to an active, busy, intelligent man than to be 
compelled to sit for days upon a jury, when lawyers wrangle upon un- 
important points for hours, and spend other hours in putting unim- 
portant and tedious questions to witness. Good men constantly shirk 
jury duty when they can because of these facts. Our remedy would be 
to abolish the whole jury system altogether, except in criminal cases, 
and in those cases have a procedure which would shorten the time of 
trial to a minimum. In civil causes we should have the matter in differ- 
ence always passed upon as to both law and fact by the trial Judge. 
But this is not likely to come to pass for some decades yet, and so the 
problem must remain with us how to select good jurors and how to 
hold them in the jury box without making them feel they are the vic- 
tims of a bad system of jurisprudence. In New Jersey, of course, 
jurymen have far less cause to complain than in New York City. 





That retired Arizona mine owner who died in New York City on 
August 29, and who in his will devoted a long paragraph in it to 
warning his executor against having any dealings with lawyers, was 
probably not a wag, but one who had been bitten by an attorney, or 
attorneys, of a class who seem to thrive by fleecing those clients who 
trust their business to them. The will, among other things, says: “I 
hereby particularly warn you against attorneys-at-law and sincerely 
trust you will not have occasion to consult or employ them in regard 
to this instrument. My personal experience with lawyers has been 
extensive, and has convinced me that they are all dangerous crooks, 
expressly educated and trained to obtain one’s confidence in order that 
they may defraud and rob with impunity.” Of course the testator in 
stating he was “convinced” that “all” lawyers are “dangerous crooks,” 
simply gave his opinion, and it is as unfounded as the charge that all 
the recent candidates for the office of President of the United States 
are liars, deceivers and dangerous foes to the public. But it must be 
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admitted that when a few lawyers in a community stir up strife un- 
necessarily between neighbors, rob the widow and the orphan, charge 
extortionate fees, or otherwise act unbecoming in their vocation, it is 
little wonder if a great many men and women of the community judge 
all lawyers by these few. For the reputation of all it is of the greatest 
importance that state and local Bar Associations take pains to weed 
out members of the Bar distinctly proven to be unworthy and guilty of 
professional misconduct. 





One of our entertaining correspondents has called our attention to 
a brief in a Chancery suit printed at Trenton about 1795, which he 
calls “The Romance of a Title.” He says: “I could never get any in- 
formation about the case from the Clerk in Chancery. The story was 
briefly this: A. joined the enemy during the Revolution, and his prop- 
erty in Gloucester county was forfeited and sold to B., who held pos- 
session, | think, until his death, when it descended to or was devised to 
his son, C.; about 1790 along came D., from Philadelphia, with a deed 
from A., antedating the confiscation and sale for this very property. 
The deed was admitted to have been signed by A., duly witnessed and 
acknowledged; the signatures all being genuine, without question. 
Query: What defence could the tenants in possession put up?” This is 
a good nut for some of our young students at law to crack. 





It is not surprising that, with the turning and overturning, or per- 
haps one may call it the “progress,” of political parties in this country, 
one of the results rapidly being attained is the swinging around of par- 
tisan newspaper organs into positions of claimed independence. The 
change is going on all over the United States and not alone in New 
Jersey. In New Jersey, however, it has become quite conspicuous in 
the case of two newspapers, which, for the past century or more, have 
been always leading party organs. From Civil War times forward all 
of us, who are old enough to remember the stir and whirr of political 
machinery, know full well the influence exerted upon members of the 
Legislature and upon voters, especially in Mercer and contiguous 
counties, by the two morning, state-wide-circulating newspapers in 
Trenton. The “True American” under the Naars was Democratic to 
the backbone, and continually claimed credit—not always, perhaps, 
with perfect fairness—for the election of Democratic Governors and 
Legislators. The “State Gazette” under the Murphy regime was the 
same kind of outlet for the aspirations of the state Republican leaders, 
and up to last month there has never been any marked change in its 
policy of sustaining the candidacy of every man nominated by the Re- 
publican party, and every policy of that party in the Legislature and in 
Congress. Both newspapers have been looked upon, therefore, and 
have been from time immemorial organs of a party. We speak of this 
not as condemning the fact, but as stating the fact. Now, simulta- 
neously, both newspapers announce themselves entirely independent of 
party, stating that they propose to advocate “principals and policies as 
higher than men,” or, as the “State Gazette” puts it, to conscientiously 
endeavor to give every man, every woman, every child and every pub- 
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lic interest a square deal.””’ We can certainly congratulate both these 
newspapers upon this sudden transmogrification. It will seem strange 
for this state not to have regular party organs at its capital, but it will 
be better for the interests of the state and for the people at large. Every 
newspaper ought to be independent in its expressions on everything; 
just as every man ought to be independent in his conviction, his voice 
and his vote. But what about political parties? may be inquired. Are 
they no longer to exist? Certainly, but they do not need such hide- 
bound mouthpieces as will sustain parties whether right or wrong. 
Let the newspapers he fair in their criticism, appreciative of all virtues 
that may appear in party promise or performance, and deprecatory of 
whatever is inimical to the welfare of the country or the state, and we 
shall have, in time, a truer and better America than our citizens now 
possess. : 





DISCLOSURE OF IDENTITY IN CASES OF AUTOMOBILE ACCIDENT. 


In People v. Rosenheimer, in the Court of General Sessions of the 
Peace of New York County (January, 1911, 70 Misc. 433), it was held, 
sustaining a demurrer to an indictment (syllabus) : 

“The provision in subdivision 3 of section 290 of chapter 374 of the 
Laws of 1910 (Callan Law) that ‘any person operating a motor vehicle 
who, knowing that injury has been caused to a person or property due 
to the culpability of the said operator or to accident, leaves the place 
of said injury or accident without stopping and giving his name, resi- 
dence, including street and street number and operator’s license num- 
ber-to the injured party or to a police officer, or in case no police officer 
is in the vicinity of said injury or accident, then reporting the same to 
the nearest police station or judicial officer, shall be guilty of a felony,’ 
is violative of the constitutional provision that no person shall be com- 
pelled in any criminal case to be a witness against himself.” 

This decision was affirmed by the Appellate Division upon the 
carefully considered and able opinion of Judge Crain in the court below 
(146 App. Div. 875). From this latter decision, however, Presiding 
Justice Ingraham and Justice Miller dissented, distinguishing the case 
from People ex rel. Ferguson v. Reardon (197 N. Y. 236), much relied 
on by the court below and the majority of the Appellate Division, on 
the ground that the latter case involved disclosure of acts which were 
necessarily a crime because so pronounced by statute. Under the 
Callan Act disclosure of identity is’required in cases of mere accident 
as well as of casualty due to culpability of the operator, and the statute 
itself does not make causing the injury a crime. Presiding Justice In- 
graham remarks of the Ferguson case: “There the examination would 
only be justified if a crime had been committed and the person whose 
books and papers were to be examined was guilty, and the act which 
authorized the examination created the crime.” 

The minority of the Appellate Division further rely upon the gen- 
eral presumption in favor of constitutional validity and recognize very 
substantial reason for the exercise of police power embodied in the 
Callan Act. 
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The New York statute has been copied in other states, among 
them Missouri, and it is interesting that in Ex parte Kneedler (June, 
1912, 147 S. W. 983) the Supreme Court of Missouri holds the legisla- 
tion constitutional, approves of Presiding Justice Ingraham’s reason- 
ing and for itself remarks: 

“The statute is a simple police regulation, It does not make the 
accident a crime. If a crime is involved, it arises from some other 
statute. It does not attempt in terms to authorize the admission of the 
information as evidence in a criminal proceeding. The mere fact that 
the driver discloses his identity is no evidence of guilt, but rather of 
innocence (State v. Davis, 108 Mo. 666, 18 S. W. 894, 32 Am. St. Rep. 
640). On the contrary, flight is regarded as evidence of guilt. In the 
large majority of cases such accidents are free from culpability. If 
this objection to the statute is valid it may as well be urged against 
the other provisions which require the owner and chauffeur to register 
their names and number, and to display the number of the vehicle in a 
conspicuous place thereon, thus giving evidence of identity, which is 
the obvious purpose of the provisions (St. Louis v. Williams, 235 Mo. 
503, 139 S. W. 340). We have several statutes which require persons 
to give information which would tend to support possible subsequent 
criminal charges if introduced in evidence. Persons in charge are re- 
quired to report accidents in mines and factories. Physicians must re- 
port deaths and their causes, giving their own names and addresses. 
Druggists must show their prescription lists. Dealers must deliver 
for inspection foods carried in stock. We held a law valid which re- 
quired a pawnbroker to exhibit to an officer his book wherein were 
registered articles received by him against his objection based on this 
same constitutional provision. We held this to be a mere police regu- 
lation, not invalid, because there might be a possible criminal prosecu- 
tion in which it might be attempted to use this evidence to show him 
to be a receiver of stolen goods (City of St. Joseph v. Levin, 128 Mo. 
588, 31 S. W. 101, 49 Am. St. Rep. 577). If the law which exacts this 
information is invalid, because such information, although in itself no 
evidence of guilt, might possibly lead to a charge of crime against the 
informant, then all police regulations which involve identification may 
be questioned on the same ground. We are not aware of any consti- 
tutional provision designed to protect a man’s conduct from judicial 
injury or aid him in fleeing from justice. But, even if a constitutional 
right be involved, it is not necessary to invalidate the statute to secure 
its protection. If, in this particular case, the constitutional privilege 
justified the refusal to give the information exacted by the statute, that 
question can be raised in the defence to the pending prosecution. 
Whether it would avail we are not called upon to decide in this pro- 
ceeding.”—N. Y. Law Journal. 





Failure of a railroad company to sound the statutory signal when 
a train approached a crossing is held in Sublett v. Mobile & O. R. Co. 
(Ky.) 38 L. R. A. (N. S.) 1153, not to render it liable for injury to 
horses which, while running away, collided with the side of the 
train upon the crossing, since such failure is not the proximate cause 
of the injury. 
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HICHENS v. MAGNUS METAL CO. 
(Hudson County Common Pleas, June 25, 1912.) 
Employe’s Liability Act—Construction of Act. 
Mr. John F. Marion for petitioner. 
Mr. Marshall VanWinkle and Mr. Richard F. Jones for defendant. 


CAREY, J.: This is an action brought under the second section 
of the act known as the Employer’s Liability Act. (Chapter 95 
of the Laws of 1911.) The petitioner was employed in the factory 
of the defendant. His work involved the grinding and polishing 
of brass products. The testimony discloses the fact that he was 
obliged to abandon his labors at the time specified in the petition. 
I find that he has been disabled since that time and is still suffering 
such disability that he cannot perform any employment. I find that 
he is suffering from what is known as copper poisoning, evidently 
caused by contact with the copper filing and by his inhaling the 
dust from the same. I find that the company had notice of the 
fact of his disability at the time he was obliged to discontinue his 
labors. 

The only question presented is this: Is the disability from 
which he is suffering an injury caused by accident arising out of 
and in the course of his employment? I have examined all the Eng- 

- lish authorities I can find, and such text book authorities as have 
been presented, and have reached the conclusion that this affliction 
is not covered by the statute; in other words, it is not an injury 
caused by an accident arising out of and in the course of his em- 
ployment within the meaning of the statute. 

The question here presented has been so determined in numerous 
cases arising out of actions to recover under accident insurance 
policies. 

The provisions of the act of this state are very similar to the 
early English act, under which the cases to which I have referred 
arose. The English act was subsequently amended by adding a 
provision permitting the recovery of compensation for disease caused 
by or especially incident to peculiar employments; diseases known 
as occupational diseases. Since the passage of this amendment to 
the English act the English courts have sustained the right of re- 
covery in cases such as here presented. The draftsman of our act 
evidently did not note the amendment to the English act, or else the 
Legislature did not intend to permit the recovery of compensation 
in such cases. It is apparent that it is just as important to protect 
employés against such conditions as are here presented as to protect 
them against injuries arising from what are strictly termed accidents, 
but in the absence of a provision in the statute meeting this situa- 
tion the court is unable to award a recovery. The statute should 
undoubtedly be amended to meet this sort of condition. 

I will therefore find that the petitioner was not injured as the 
result of an accident occurring in the course of his employment 
within the meaning of Section 2 of the Act of 1911. The petitioner 
is therefore left to his action under the first section, or to such com- 
mon law remedy as he may have and of which he may not have 
been divested by the statute. 
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JOHN CREAGH (BY NEXT FRIEND) v. THE NITRAM CO. 


(Essex County Common Pleas, Sept. 27, 1912). 
Employers’ Liability Act—Disability, Temporary or Partial and Permanent. 


Messrs. Howe & Davis, for petitioner. 
Mr. Runyon Colie, for respondent. 


OSBORNE, J.: John Creagh, an infant of about the age of fifteen 
years, was employed by the Nitram Company, a corporation, the re- 
spondent, at No. 90 Orange street, in the town of Bloomfield, Essex 
county, on the 18th day of July, 1911, at work on a metal stampin 
machine, at a wage of four dollars per week, and, while so employed, 
the fingers of both hands were injured by an accident arising out of 
and in the course of such employment. 

As a result of the accident the ends of the index, middle and ring 
fingers of his right hand were crushed, and slightly deformed ; the end 
of the index finger of his left hand was crushed, leaving a scar, but not 
interfering with its use; the middle and ring fingers of his left hand 
were so badly crushed that amputation of the first and part of the sec- 
ond phalange of each of these fingers was necessary ; the little finger of 
the left hand was slightly injured. 

These injuries produced a temporary disability, partly due to an 
infection of the left hand from the wound, during which time Creagh 
was unable to work from the 18th day of July, 1911, to the 1st day of 
January, 1912, part of which time was spent in the hospital. 

The respondent had notice of the injury. 

The principal difficulty arising in this case involves a question as 
to the construction of the statute under which these proceedings are 
brought. (P. L. 1911, p. 134). The injuries to the petitioner resulted 
in both temporary disability, provided for under Par. 11, clause (A) of 
the act, and in disabilities partial in character but permanent in quality 
under Par. 11, clause (C). 

The question arises whether, under a proper construction of the 
act and in the absence of any affirmative declaration thereon by the 
Legislature, a recovery can be had for an injury which results both in 
a temporary disability, and for a disability partial in character but per- 
manent in quality. 

It will readily be seen that an occasion might arise, if it were held 
that a recovery could not be had under both sections for injuries aris- 
ing out of the same accident, which would be both unjust and incon- 
sistent. For example, if two employees were similarly injured and the 
loss of a finger followed in each case, and, as a result, one was able to 
resume his normal occupation immediately, and the other, by reason of 
some complication which might arise through no fault of his own, such 
as an infection developing in the wound, was incapacitated for a long 
period, the temporary disability of the first as a result of the accident 
would be much greater than that of the other. The undoubted intent 
and purpose of the act is to provide and distribute compensation for 
temporary disability equitably to every injured employé for a reason- 
able time after the injury as well as to compensate him for permanent 
injuries. There is nowhere in the act any suggestion that the compen- 














CREAGH VY. THE NITRAM CO. 829 


sation provided for under clause (C) is intended to include compensa- 
tion for temporary disability. Clause (C) is intended to provide for 
the class of cases set out in the schedule, where there is a definite loss 
of all or part of some member, the loss of which, however, does not 
wholly incapacitate the employee permanently. It is compensation for 
the injury or loss, and not for the temporary incapacity. 

Before the passage of this act it was well settled that in assessing 
damages in a suit by an employee against his employer the jury were 
entitled to take into consideration, in reaching their verdict, not only 
the loss to the injured employee on account of the permanent quality 
of the disability, but also the loss incident to the temporary disability 
resulting from the accident, such as loss of wages resulting from ina- 
bility to work. It is to compensate for such losses that the provisions 
of Sub-division (C) are intended. 

As I find in the act no indication that the Legislature intended to 
restrict the recovery to either temporary disability or disability partial 
in character but permanent in quality, I am of the opinion that, there 
being nothing so inconsistent or irreconcilable in these two clauses of 
paragraph 11 as to prevent a recovery under both for these separate 
and distinct elements of damages arising out of the same accident, the 
petitioner is, therefore, entitled to recover under both Clause (A) for 
the temporary disability produced by the injury, and under Clause (C) 
for the partial disability, permanent in quality, produced by the injury. 

As to whether or not the amount recovered would be limited to the 
maximum provided under Clause (B) of this paragraph, it is unneces- 
sary to determine in this case, as that is not the situation presented 
here. 

I conceive the words “temporary disability” .as used in the act to 
mean such time as the injured employee is sufficiently recovered from 
the effects of the injury as to enable him to resume his usual occupa- 
tion or some other of a similar character, PI cs ao 

The evidence tends to show that the petitioner’s fingers had suffi- 
ciently healed to enable him to go to work by January, 1912. I find 
that he was temporarily disabled from July 18, 1911, to January 1, 1912, 
a period of twenty-three and a half weeks, and he is therefore entitled, 
under Clause (A) of paragraph 11, to fifty per centum of the wages 
received at the time of the injury, subject to the proviso that if, at the 
time of the injury, the wages received amounted to less than five dol- 
lars a week he shail receive the full amount of such wages; as he was 
receiving four dollars a week he is entitled to recover, for temporary 
disability, the sum of $98 less a dediction of $8 for the first two weeks’ 
wages, as provided by paragraph 13, of $86. As the total number of 
weeks computed has elapsed since the injury the full amount recover- 
able is now due. 

In Clause (C) of paragraph 11 is set out a schedule specificall 
providing for certain injuries therein mentioned, and further srenid- 
ing that in all other cases in this class the compensation shall bear 
such relation to the amount stated in the schedule as the disabilities 
bear to those produced by the injuries named therein, the amount 
specified being subject to the same limitations as to maximum and 
minimum as stated in Clause (A). 
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As petitioner’s injuries resulted not only in temporary disability 
but in disability partial in character but permanent in quality, com- 
pensation for which is provided for in Clause (C), and as such compen- 
sation is to be based upon the extent of such disability, I find that he 
is entitled to receive in addition to the amount found to be due for tem- 
porary disability, for the injury to the first or index finger of his right 
hand, $4 a week for five weeks, or $20; for the injury to the second or 
middle finger of his right hand, $4 a week for five weeks, or $20; for the 
injury to the third or ring finger of his right hand, $4 a week for five 
weeks, or $20; for the injury to the first or index finger of his left hand, 
$4 a week for five weeks, or $20; for the injury to the second or middle 
finger of his left hand (the loss of more than one phalange being con- 
sidered as the loss of the entire finger), $4 a week for thirty weeks, or 
$120 ; for the injury to the third or ring finger of his left hand (the loss 
of more than one phalange being considered as the loss of the entire 
finger), $4 a week for thirty weeks, or $120; for the injury to the 
fourth or little finger of his left hand, $4 a week for two weeks, or $8, 
making a total for disability partial in character but permanent in 
quality to be allowed under Clause (C) of $328. 

As to medical attendance, the evidence shows that a reasonable 
and proper charge of the attending physician for the first two weeks 
would amount to $30. Paragraph 14 of the act provides that the em- 
ployer shall furnish reasonable medical and hospital services and med- 


, icines, not to exceed $100 in value, during the first two weeks after the 


injury, and I think this amount should be allowed. 
Chapter 356 of the Laws of 1912 (p. 624) provides that “the pre- 
vailing party in any action * * * concerning the employers’ lia- 
aK 


| bilityact * * * shall be entitled to costs, unless the court * * 


shall order otherwise.” I find. no reason why costs should not be 
awarded the petitioner in this case. 

The petitioner will be allowed, in conformity with these conclu- 
sions, the sum of $86 for temporary disability under Clause (A) para- 
graph 11; $328 for disability partial in character but permanent in 
quality under Clause (C), and $30 for medical services, under para- 
graph 14, making a total of $444 now due, for which amount judgment 
will be entered, with costs. 


AMENDATORY ORDER. 


The following amendatory order was made in the above cause: 

“It appearing to the Court in the case of John Creagh v. The 
Nitram Company, a corporation, that an error in the computation of 
the amount due under Clause (C) of paragraph 11, providing for com- 
pensation for the injury to the third or ring finger of the left hand of 
the petitioner has been made in the judgment entered, it is, on this 
twenty-third day of October, 1912, 

‘ORDERED that the judgment be amended so that compensation 
for the injury to this finger be made payable for twenty weeks instead 
of thirty weeks, at four dollars a week, making a total of $80 instead of 
$120 for the injury to this finger. This amendment necessarily changes 
the amount of compensation computed under Clause (C) from $328 to 


$288. 
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“In conformity with this order the total amount of the judgment 
will be $404 instead of $444, and is to have the same force and effect as 
though the same had been filed on the 27th day of September, 1912.” 





TORREGROSSO v. UNIVERSAL CASTER & FOUNDRY CO. 


(Essex County Common Pleas, Sept. 20, 1912’, 
Employers’ Liability Act— Compensation to Parents Where Deceased Leaves no Widow. 


On motion to dismiss petition filed under the Employers’ Liability 
Act. 


Mr. Peter A. Cavecchia for petitioner. 


Messrs. Kalisch & Kalisch (by Isidor Kalisch, Esq.), for re- 
spondent. 


OSBORNE, J.: This is an application to dismiss a petition on the . 
mone that the act makes no provision for the conditions set forth 
therein. 

The petitioner alleges that one Gaetano Torregrosso, on the 18th 
day of January, 1912, while employed at the factory of the respondent, 
“was lawfully engaged in and about his work of putting a belt on a 
pulley in the said factory,” and that “without any notice or warning the 
shaft suddenly revolved, catching Torregrosso in the belting and in- 
juring him so severely that he died from the said injuries on the morn- 
ing of the 19th day of January, 1912.” The petitioner further alleges 
that by reason of the said death the petitioner, Calogero Torregrosso, 
administrator of the estate of said Gaetano, and his (Calogero’s) wife, 
Angela, respectively the father and mother of the deceased, are there- 
fore entitled to compensation from the respondent by virtue of the pro- 
visions of an act entitled “An act prescribing the liability of an em- 
ployer to make compensation for injuries received by an employee in 
the course of employment, establishing an elective schedule of com- 
pensation, and regulating procedure for the determination of liability 
and compensation thereunder.” (Approved April 4, 1911). 

The answer of the respondent, admitting the employment, injury 
and death of Gaetano Torregrosso, sets up that no provision is made 
in the act in question for compensation to a father and mother of,an in- 
jured or deceased person under this act, where there is no widow, and 
the matter coming on for hearing, counsel for the respondent moved to 
dismiss the petition for this reason. 

Section II, paragraph 12 of-the act provides for the amount of 
compensation which shall be computed and paid (but not distributed) 
in case of death, leaving the distribution of the amount to be made ac- 
cording to the laws of this state providing for distribution of the prop- 
erty of an intestate decedent. 

Sub-division I of paragraph 12 contains a schedule which sets 
forth particularly who shall be considered actual dependents within the 
meaning of the act. It provides the amount of compensation in cases 
where the decedent leaves an orphan or orphans; it provides the 
amount of compensation where the decedent leaves a widow alone, or 
a widow and one or more children, or “widow and father or mother” or 
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grandparents or grandchildren or incapacitated brothers and sisters. 
There is no provision, however, for a case where the decedent leaves a 
father or mother and no widow. This is a very singular omission, and, 
while I am of the opinion that it was not the intention of the Legisla- 
ture to fail to provide for a father or mother, particularly in view of the 
fact that it provides specifically for grandparents, brothers and sisters, 
yet, as the Legislature, in fact, did fail to make such provision, I find 
it impossible to read into the act that which is not there. Any compen- 
sation allowed under this act must be governed solely by its provisions, 
which the court is necessarily bound to follow. 

It has been argued that inasmuch as the act provides for a “widow 
alone, twenty-five per centum of wages,” and for a “widow and father 
or mother fifty per centum of wages,” that the court would be justified 
in assuming that, if there was no widow, the father and mother would 
be entitled to receive twenty-five per centum of the wages. But this 
construction, in my view, would be such a straining of the language of 
the act as to be unjustifiable, and I am, therefore, forced to the conclu- 
sion that under a proper construction of the language of this act the 
petitioner is not entitled to have compensation computed in this case, 
where there is a father and mother alone. 

This leaves the situation one in which the deceased died leaving 
no dependents, and Sub-division 2 of paragraph 12 becomes applicable. 
Therefore, assuming that the proof justified it, the petitioner would be 
entitled to receive the expenses of the last sickness and burial of the 
deceased, not exceeding $200. 

I will therefore deny the motion to dismiss, and take proof upon 
the question as to whether the petitioner is entitled to receive from the 
respondent the expense of the last sickness and burial, not exceeding 
$200, with leave to amend his petition in conformity with the views I 
have here expressed, and to bring him within the provisions of para- 
graph 12, Sub-division 2. 





BERTHA HOUGHTON, ADMX., v. W. G. ROOT CONSTRUCTION CO. 


(Mercer County Common Pleas, Oct. 25, 1912'. 
Employers’ Liability Act— Willful Negligenc:: 
Mr. John H. Backes for petitioner. 
Messrs. W. Holt Apgar and Richard S. Wilson for respondent. 


GNICHTEL, J.: The petition in this case was filed by the ad- 
ministratrix of William W. Houghton against the W. G. Root Con- 
struction Company, asking for compensation for the death of William 
W. Houghton, under Section II of the Employers’ Liability Act of 
1911. 

William W. Houghton was employed as foreman by the Root 
Construction Company at a salary of $36 per week. On July 13, 
1911, the defendant company was engaged in digging a trench for a 
sewer on Rhode Island Avenue, Atlantic City, and Houghton was the 
general foreman of the excavating end of the work, and had charge of 
about twenty-five men, employed by the defendant company, who were 
under him and looked to him for orders in regard to the digging of 
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the trench. The testimony is that “he was supposed to see that every- 
thing was saie there around the work.” The excavation was done by 
the use of a bucket attached to a locomotive crane, which was moved 
as the work proceeded. On the date mentioned, during a severe thun- 
der shower, an electric light wire, suspended on poles along the 
avenue, broke and came down; part of it dropped on the crane and the 
other part—the part which caused the accident—hung down from the 
pole ahead of the crane to within about three feet of the crane. After 
the storm Houghton walked toward the pole to trace the wire along 
the street and find out whether it was a live wire. He stepped near 
the pole, staggered and fell over dead. His death was due to electric 
shock. He left surviving his widow, the petitioner. 

Paragraph 7 of the act provides that “compensation for personal 
injuries to or for the death of such employé by accident arising out of 
and in the course of the employment shall be made by the employer 
without regard to the negligence of the employer. 

The respondent claims that the death in this case did not “arise 
out of and in the course of the employment.” The burden is on the 
petitioner to show that the accident arose “out of the employment” as 
well as “in the course of the employment.” That is, where a work- 
-‘man does something entirely foreign to the work which he is employed 
to do (playing a practical joke, for example) whereby he is injured, 
the accident could be said to have occurred “during the course of 
the employment,” but could not be said to arise “out of the employ- 
ment,” because the workman was not doing anything which he was 
employed to do when the accident happened. 

The expression “in the course of the employment” points to the 
time, place and circumstances under which the accident took place; it 
occurs in the course of the employment, if it occurs while he is doing 
what a man so employed may reasonably do within a time during 
which he is employed and at a place. where he may reasonably be dur- 
ing that time. Bradbury’s Workmen’s Comp. 71. 

The testimony of Mr. Baker is that Mr. Houghton was the fore- 
man of the excavating end of the work; that he directed the men 
“where to dig, where to take the sand out, where to put the timber ;” 
that “he was always looking after the tracks, keeping them safe and 
level, and keeping the dirt dumped in underneath them and the dirt 
under the shoring or sheeting good and solid, and in that way Mr. 
Houghton looked after our safety.” “That part of the work was left 
to Mr. Houghton.” Further on the witness says: “I was going to 
explain that all the men around that job could not have worked with 
safety with that dangling wire there. I could not work the machine. 
The teamsters could not have got up on the street and get their load. 
The men in the hole were safe from anything outside of something 
dropping down.” 

Mr. Houghton was there representing the company, and it was 
part of his duty to see that the work was done, and, when apparently 
the men or some of the men could not proceed because of the wire 
dangling within three feet of the crane, he inspected the wire to find 
out “whether it was alive,” to ascertain “the starting point and trace 
the wire along the street.” While, as counsel contends, it may not 
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have been his duty ordinarily to see that all the overhead electric 
wires were safe, in view of the suspension of the work due to the 
storm and the effect of the storm, I think it was his duty to make an 
inspection before ordering the men to proceed with the work. 

It seems to me that the death was the result of an accident and 
occurred not only “in the course of the employment” of William 
Houghton, but also “arose out of such employment.” 

It is also contended that the respondent was willfully negligent in 
approaching the dangling wire with his wet clothes; that his conduct 
evinced reckless indifference to danger. 

The words “willful negligence” occur in Section I and are defined 
in Section III, but as I read the law they apply only to suits brought 
under Section I. The only defenses to suits under Section II are 
that the injury or death was self-inflicted, or that intoxication was the 
natural and proximate cause of the injury. It is questioned whether 
a person can be charged with “willful negligence” if he is engaged in 
work which is strictly in the course of and arises out of the employ- 
ment. If his acts are willfully negligent, within the definition of 
paragraph 23, they would ordinarily be of a character which would not 
arise out of and in the course of his employment. But, independent 
of that view of the matter, I cannot find that Houghton was guilty 
of any willful negligence. It seems to me he did what he was bound 
to do in the line of his employment, and that the accident arose out 
of and in the course of his employment. 

Counsel for respondent further insist that the accident was due 
to the negligence of the Electric Light Company, and that the 
petitioner, by making a settlement with and giving a release to the 
Light Company, even though the release specifically excepted this 
claim, has extinguished her claim and lost all right to any compen- 
sation under this act; that she has received all that she is entitled to, 
that double compensation is unjust, and ought not to be allowed; 
and reference is made to paragraph 8, which provides that the agree- 
ment referred to in paragraph 7 shall be a surrender by the parties 
thereto of their rights to any other method of or amount of compen- 
sation or determination thereof, than as provided in Section II of this 
act. 

The contention in regard to double payment as that term is under- 
stood, is sound, but it must not be forgotten that this act at best pro- 
vides for only partial compensation. The petitioner is now pursuing 
the remedy provided by paragraph 8 and the question here depends 
on the construction of that paragraph. In addition to that remedy 
the petitioner undoubtedly has a right of action against the Electric 
Light Company, unless such right has been curtailed by the act. I 
find nothing in paragraph 8, or in any of the provisions of the act, 
which repeals or changes the existing law in that regard. There is 
nothing in the act to prevent the parties suing a third party; nor is 
taere any provision that the acceptance of Section II releases the 
actual wrongdoer. The act nowhere provides specifically or by im- 
plication that the payment of damages by a third party, or the receipt 
of benefits or insurance of any kind, shall in any way alter the obli- 
\ gation cast upon the employer. 

















MURPHY V. PATTEN. 335 


Judge Martin, in Perlsburg v. Muller, 35 N. J. L. J. 202, consider- 
ing this paragraph, said: 

“The purpose of the provisions of section 8 referred to is to pre- 
vent the employé from recovering in an ordinary suit for damages 
against the employer and to take from the employé all of his rights of 
action against the employer. It is contended by the respondent 
that the Act was copied from the English Act and that the authori- 
ties on this point under the English Act are controlling. An ex- 
amination of the English Act shows that by its express provisions 
the employé may proceed either against the third party or against the 
employer, but cannot do so against both. Such provisions were not 
incorporated in the New Jersey Act, and therefore it must be that the 
Legislature fully intended to prevent the provisions of the English 
Act, in this respect from going into effect in New Jersey.” 

The same section was construed by Judge Cole, sitting in the 
Camden Circuit, in the case of Donaldson v. Public Service Railway 
Company. (Opinion filed Sept. 12, 1912). The plaintiff was employed by 
the Camden Coke Company and, while in the course of his employment, 
was injured by the Public Service Railway Company. Compensation 
was made by the Camden Coke Company under the Employers’ 
Liability Act, and afterwards suit was brought by Donaldson against 
the actual wrongdoer, the defendant, for damages. The defendant 
pleaded, among other things, that the plaintiff had been compensated 
by the Camden Coke Company under the Employers’ Liability Act. 
A demurrer, challenging the legal sufficiency of the plea, was. sus- 
tained, the Court holding in effect that the defendant was not relieved 
from the consequences of its alleged wrongful act. 

I think, as the law stands, the petitioner is entitled to recover for 
the death of her husband, and judgment will be entered accordingly. 





JOSEPH F. MURPHY v. THOMAS G. PATTEN ET AL. 


(N. J. Supreme Court, at Chambers, Oct, 29, 1912). 
New Practice Act—Construction— Motion to Strike Out Complaint—Joinder of Parties. 


On motion to strike out complaint, of which following is a copy: 


“Plaintiff, residing in the City of Long Branch, County of Mon- 
mouth and State of New Jersey, says: 


First Count. 


“1. Heretofore, to wit, on the 31st day of August, 1912, to wit, at 
the City of Long Branch, in the County of Monmouth, the said de- 
fendants unlawfully seized, took and distrained certain goods and chat- 
tels, to wit, 10 barrels of Budweiser beer, 1 barrel of whiskey, 2 bar- 
rels of sherry, 1 barrel of port, 4 cases of Pommery Sec. wine, 34 bot- 
tles of Cliquot wine, 24 bottles of whiskey, 9 bags of potatoes and 7 
barrels of bottled beer, of great value, to wit, of the value of two thou- 
sand dollars, and unlawfully kept and detained the same for a long 
space of time, to wit, for the space of three days, then next following, 
whereby plaintiff for and during all that time lost and was deprived of 
the use, benefit and advantage of said goods and chattels and the profits 
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to be derived by him from the sale thereof, and the same thereby be- 
came and were greatly damaged, lessened in value and spoiled. 


Seconp Count. 


“Said plaintiff further says: 

“1. The said above named defendants, afterwards, to wit, on the 
31st day of August, 1912, to wit, in the City of Long Branch, in said 
County of Monmouth, unlawfully seized, took and carried away cer- 
tain goods and chattels of the said plaintiff of the like number, quan- 
tity, quality, description and value, of the said goods and chattels in 
the said first count of this complaint mentioned, then and there found 
and being, and unlawfully converted and disposed of the same to their 
own use, thus depriving the plaintiff of the use, benefit and advantage 
of the same, and catising him the loss of profits, which would enure to 
him through the sale thereof in his business. 

“2. Plaintiff demands as damages on the foregoing counts from 
said defendants, Thomas G. Patten, Walter R. Patten and Charles W. 
Seiler, $3,000. 

THIRD Count. 


“The said plaintiff further says: 

“1. That the said defendants, Thomas G. Patten and Walter R. 
Patten, to wit, on or about the 1st day of April, 1912, let and rented to 
the plaintiff, a certain hotel, and premises with the appurtenances, sit- 
uate in the City of Long Branch, in said County of Monmouth, and 
undertook and agreed that the said hotel and premises, with the ap- 
purtenances and its surroundings, were fit and suitable for hotel pur- 
poses, free from nuisance of every kind ; and would, at all times, during 
the continuance ot the lease whereby the same was let and rented, be 
suitable and fit for the purposes aforesaid; and that they, the said de- 
fendants, would, at their own cost and charges, support, uphold, main- 
tain and keep the said hotel and premises, with its appurtenances and 
surroundings, in good and tenantable state, order and condition, so that 
plaintiff might peaceably and quietly have, hold, use and enjoy the 
demised premises, without detriment or damage to plaintiff, his family 
and guests. 

“2. The said defendants, Thomas G. Patten and Walter R. Pat- 
ten, failed in the performance of their said undertaking and agree- 
ment, in that they suffered and permitted to exist and maintained on 
other lands, owned and controlled by said defendants, by them de- 
voted to public uses, and adjacent to said hotel and premises, so as 
aforesaid demised to plaintiff, a public privy, or water-closet, the 
stenches arising from which jeopardized the health of plaintiff, his 
family and guests, to such extent that many of the plaintiff’s guests 
refused to stay at said hotel, and left the same, thus depriving plaintiff 
of the large profits which would have enured to him, had his said 
guests remained. 

Fourta Count. 


“The said plaintiff further says: 
“1. That at the time of the letting of said hotel premises and ap- 
purtenances, and thereafter, the said defendants, Thomas G, Patten and 
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Walter R. Patten, undertook and agreed with plaintiff to cover with 
asbestos or some other proper non-conducting heat device, a certain 
boiler and furnace and the pipes connected therewith in the cellar of 
said hotel and one of the appurtenances thereof, in order to insure 
protection from spoil or damage to the wines, ales, beers and other 
liquors, the meats, fish and other food stuffs belonging to plaintiff, to 
be kept in said cellar, by reason of the heat which would arise from 
the said boiler and furnace and the pipes incident thereto and con- 
nected therewith. 

“2. The said defendants, Thomas G. Patten and Walter R. Pat- 
ten, wholly failed in the performance of this undertaking and agree- 
ment. 

“3. Asa result of this failure in performance on the part of the 
said defendants, plaintiff was obliged to expend unnecessary moneys 
in the purchase of larger quantities of ice, than should have been re- 
quired, notwithstanding which, the wines, ales, beers and other liquors, 
the meats, fish and other food stuffs intended to be and necessarily kept 
in said cellar of said hotel, to be used and employed by him in his busi- 
ness, were damaged, spoiled, destroyed and rendered valueless. 


Firra Count. 


“Said plaintiff further says: 

“1. That at the time of the letting of said hotel and premises and 
appurtenances, and thereafter, the said defendants, Thomas G. Patten 
and Walter R. Patten, undertook and agreed with plaintiff that they 
would, at their own costs and charges, put the cesspools, sewers, 
toilets, services and plumbing in the said hotel, and appurtenant 
thereto, in sanitary condition and good and tenantable order and re- 
pair; and would uphold, maintain and keep the same in such condition 
and repair. 

“2. The said defendants, Thomas G. Patten and Walter R. Pat- 
ten, failed in the performance of this last mentioned undertaking and 
agreement, and suffered and permitted the said cesspools, sewers, 
toilets, services and plumbing to be and remain in such unsanitary 
state and in such condition of disorder and disrepair that the cellar of 
said hotel became flooded with sewage, from which noxious odors 
arose, whereby the health of plaintiff, his family and guests was im- 
paired and the food stuffs aforesaid of plaintiff spoiled and rendered 
unfit for use. 

“3. By reason of the premises, guests intending to remain at the 
said hotel of plaintiff, refused so to do, and left said hotel, thereby 
depriving plaintiff of large profits. 


Sixta Count. 


“The said plaintiff further says: 

“1. That at the time of the letting of the said hotel, the premises 
and appurtenances, and thereafter, the said ‘defendants, Thomas G. 
Patten and Walter R. Patten, undertook and agreed to supply certain 
lights for use in said hotel and upon the said premises, and to properly 
equip and maintain the same; and further undertook and agreed to 
finish and paint the stairways, toilets and bathrooms, in said hotel. 





338 THE NEW JERSEY LAW JOURNAL. 


“2. The said defendants failed to do so. 

“Plaintiff, under the third, fourth, fifth and sixth counts, above set 
forth, demands from the said defendants, Thomas G. Patten and 
Walter R. Patten, as damages, $10,000.00.” 

Motion is to strike out the complaint upon the specified grounds 
that: 

“First. Because by the said complaint there appears to be a 
misjoinder of parties defendant. 

“Second. Because by the said complaint there appears to be a 
misjoinder of causes of action. 

“Third. Because the said complaint is in divers other respects 
illegal and improper.” ; 

Mr. George W. C. McCarter and McCarter & English for the 
motion. 


Mr. Joseph Reilly, contra. 


VOORHEES, J.: In the consideration of this motion, which 
arises under “The Practice Act (1912)” (P. L. 1912, p. 377), we must 
keep in mind the liberal construction enjoined by its first section, in 
order that substantial rights may be speedily and finally determined, 
and the fact that it abrogates the rule of strict construction, which, be- 
fore its passage, prevailed concerning statutes in derogation of the 
common law. 

We must likewise be mindful of the structure of this legislation. 
It consists of a statute short and general in its character, conferring 
upon the Court power to prescribe rules (Sec. 32). These rules are of 
such a nature that they supersede both statutory and common law 
when in conflict therewith. I take it, however, that the rules pro- 
vided for may not supersede the statute which confers the power for 
their enactment. The rules which were enacted with the statute be- 
come the first rules promulgated. 

This motion is, in terms, as shown by the notice, “for an order 
striking out the complaint.” Under Rule 26, therefore, it takes the 
place of a demurrer, and may prevail if the pleading “discloses no 
cause of action.” 

It is quite evident that a strict construction of the rule, treating 
the notice according to its terms, as simply to strike out, will lead to 
a denial of the motion, for the whole complaint does set out a cause 
or causes of action, as well as each count thereof. 

Because the object of the motion is clearly stated in the notice, 
it may be treated as an objection to a pleading (Rule 27) other than 
those objections provided for in Rule 26, made by motion, the practice 
being laid down by Rules 27, 28 and 29. We may assume this latitude, 
according to the spirit of liberality enjoined by the statute, although 
at the risk of encountering the provisions of Rule 29, for, in thus 
moulding the notice, it becomes one simply alleging misjoinder, and 
does not “specify the grounds thereof.” 

The motion, therefore, considered in this aspect, presents the 
questions of misjoinder of parties and misjoinder of causes of action. 
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The provisions of the statute regulating joinder of causes of action 
and of parties defendant (Secs. 6, 11), are very liberal. As to the 
latter, any defendant may be joined “who, either jointly, severally or 
in the alternative, is alleged to have or claim an interest in the con- 
troversy, or any part thereof, adverse to the plaintiff, or whom it is 
necessary to make a party for the complete determination or settle- 
ment of any question involved therein.” 

As to the former, there may be joined “separate causes of action 
against several defendants if the causes of action have a common 
question of law or fact, and arose out of the same transaction, or series 
of transactions,” and (sec. 11) “the plaintiff may join any causes of 
action.” 

It might be argued that the power to join is practically unlimited 
as applied to parties defendant, but that separate causes of action 
against several defendants, to be capable of being joined, must possess 
a common question of law or fact, arising out of the same transaction, 
as prescribed by Section 6. 

The statutory leave to join parties defendant, under the same 
section, is given expressly “subject to rules.” The rules regulating 
this subject pertinent to this case are 7 and 8, and they do not ma- 
terially restrict the joinder of parties defendant. If the objection to 
the joinder of causes of action is groundless, then it would appear that 
the parties defendant, not being several, cannot be objected to. 

Six counts are contained in the declaration, and they form two 
groups. The first two counts constitute the first group, and the re- 
mainder of the counts the second group. The first group embraces 
actions of tort arising from unlawful distraint of chattels, and the 
second group comprises actions brought against two only of the three 
defendants, for breaches of covenant in a lease. 

In view of the general right given by Section 11 to “join any 
causes of action” limited only by rules (see Rules 14 and 15), it will be 
conceded that if the defendant, Seiler, had not been brought in, there 
could be no objection urged against the two groups of actions being 
litigated in the same suit against the same defendants. The restric- 
tion contained in Section 6 concerns “separate causes of action against 
several defendants.” Seiler is, in this case, the only several defendant. 

With regard then, to this several defendant, have these two 
groups a common question of law or fact, and do they arise out of the 
same series of transactions? That must be the test. 

It must be apparent that if the distress was made in order to col- 
lect rent, under the demise referred to in the second group, then there 
might be a common question of fact, or law, arising out of the same 
series of transactions, for, although formerly in an action for rent due 
on a lease under seal the tenant was not allowed to recoup his dam- 
ages for a breach of covenant in such lease, (Hunter v. Reilly, 14 Vr. 
480), yet under the Practice Act of 1903, Section 105, the law was 
changed so as to permit the defendant to recoup even against a sealed 
instrument. This section was repealed by the Practice Act of 1912, 
yet, in place of the abrogated section, by the 1912 Act, Sec. 12, a de- 
fendant may “counter-claim or set off any cause of action.” 
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The legality of the distress is, in one aspect, dependent upon the 
obligation of the tenant to pay rent, and that may be controverted by a 
recoupment of damages, arising from a breach of a covenant in that 
very lease. So that, as a result, it would seem that if the complaint had 
alleged that the distress, which is claimed to be unlawful, was made in 
the enforcement of a claim for rent accruing under the same demise re- 
ferred to in the second group of counts, there would appear upon the 
face of the pleading the necessary recitals to warrant a joinder of these 

-causes of action. 

This is the more apparent from Rule 13, where it is said that trans- 
actions include those “which grew out of the same subject matter in 
regard to which the controversy has arisen,” and from the illustration 
contained in that rule, to make its meaning more complete. 

The mover of the motion, however, insists that the fundamental 
and familiar rule of pleading—that when there are two intendments, 
that one must be taken which is most against the party pleading— 
must be considered to be in full force; that there is nothing in the Prac- 
tice Act of 1912 which expressly or impliedly abolishes this rule of 
pleading ; that Rule 25 impliedly continues all rules of pleading except 
such which are purely of so technical a nature that they may be said 
to be contrary to the spirit of the act; and that, in the case in hand, 
an argument in favor of the upholding in the present case of this prin- 
ciple is irresistibly to be drawn from the following sections of the act. 
The reasoning is this: Sub-division (f) of Rule 14, authorizes the 
court to “strike out causes of action which cannot be conveniently 
tried with other causes of action joined in the same suit,” and Rule 15 
obliges the defendant to move regarding objections for misjoinder of 
causes of action, before he answers the complaint. The insistence, 
therefore, is that such motion, of necessity, must be based solely upon 
the complaint, and that the allegations of the complaint furnish a com- 
plete statement, upon such application, of the test set out in section 6 
of the statute. 

This reasoning is satisfactory. But the fault complained of would 
be remedied either by the elimination of Seiler as a party defendant, 
for then there would not exist a separate cause of action against a 
“several defendant,” or by incorporating in the complaint allegations 
of the general import of those above suggested. 

It would seem to be going too far to turn this proceeding into a 
motion to strike out one or the other of these causes of action on the 
ground that they cannot be conveniently tried together under Rule 14 
f. The first group may be tried together, and the second group may 
be tried together. Which group shall be stricken out? It would of 
necessity result in putting the plaintiff to his election which of the two 
groups he would try. 

The better result will be reached by granting the motion by de- 
claring that upon the face of the pleading there appears to be a mis- 
joinder of causes of action, because the court cannot say by reading 

the complaint that there is any connection between the two groups of 
causes alleged therein, which authorizes the bringing in of the “several 
defendant,” but that the plaintiff may be permitted to amend his com- 
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plaint, as before suggested, under the power given by the Practice Act 
of 1912, so as to make certain to the court that the transactions do 
arise out of the same subject matter, and that there is a common ques- 
tion of law or fact thus presented, or by discontinuing against Seiler. 

An order will, therefore, be made that the motion shall prevail to 
the extent aforesaid, and that the plaintiff make such amendments as 
he may be advised, within twenty days after the date of the order to be 
entered herein, and shall file and serve upon the defendant’s attorney 
within that time his amended complaint, or, if he so elect, his order of 
discontinuance against the defendant, Seiler. Costs will be allowed 
upon this motion to the defendants, 
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(Essex County Orphans’ Court, September, 1912). 
Master’s Report— Exceptions— Duties of Surrogate, Ete. 
Mr. Frank E. Bradner, proctor for George W. Ketcham, Adminis- 
trator and Accountant. 


Mr. Jerome T. Congleton, proctor for William S. Ketcham, Jr., 
Exceptant. 


MastTer’s REportT. 


Kocuer, Master: George W. Ketcham, administrator of William 
S. Ketcham, Sr., deceased, filed his account as such adminis- 
trator, to which account exceptions were taken. 

The first, third and fourth exceptions were the only exceptions 
urged at the hearing. The fifth exception excepts to the allowance 
of commissions to accountant. This, however, is not a proper subject 
matter for an exception but is for the consideration of the court. 

It will be convenient to consider the fourth exception first. 

It appears that the accountant was the executor of the estate of 
Nancy L. Ketcham, the widow of William S. Ketcham, as well as 
administrator of the latter, and in his account he blends together the . 
receipts and disbursements of both estates. This blending of the ac- 
counts is objected to by the fourth exception filed to the account. 
The accountant attempts to justify the blending of the two estates by 
the statement that after all it is a mere matter of bookkeeping and 
does not affect the validity of the account. I think there can be no 
question that the exceptant is justified in demanding a separation of 
these two estates and that the accountant was in error in mergin 
them into one account. Even though it be a mere matter of book- 
keeping the exceptant is entirely within his rights in demanding such 
separation. The exception should, therefore, be allowed, and the ac- 
countant should be required to restate his account in conformity here- 
with. 

The first and third exceptions object that the accountant did not 
produce before the Surrogate proper vouchers justifying the disburse- 
ments made by him. These two exceptions cover a very great number 
of items in the account. At the time of filing his account in the Sur- 
rogate’s office, accountant left with the Surrogate checks drawn by 
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him as administrator purporting to justify the payments prayed allow- 
ance for by him in the said account. Few, if any, receipted bills were 
left with the Surrogate. At the hearing of the cause the accountant 
produced receipted bills for most, if not all, of the items prayed allow- 
ance for by him in said account and exceptant suggested that inas- 
much as the greater part of the exceptions filed by him were based 
upon the fact that no receipts showing such payments were filed in 
the Surrogate’s office or presented to the Surrogate, that the matter 
would be greatly facilitated if the vouchers could be left with the 
Surrogate and exceptant be given an opportunity to compare the items 
prayed allowance for in the account with the receipts showing the pay- 
ment of the same. This the accountant, however, refused to do and 
exceptant thereupon went over the account, item by item, calling for 
each receipted bill, which were in turn produced by accountant, 
scrutinized by the exceptant and found satisfactory and the exception 
withdrawn. All of the items contained in exceptions one and three 
were thus withdrawn. 

The question, therefore, thus squarely raised is whether a person 
interested in an estate is entitled to inspect the vouchers justifying 
the items prayed allowance for. 

The 121st section of the Orphans’ court Act (3 C. S. 3855) pro- 
vides that :-— 

“The Surrogate shall audit and state the accounts of executors, 
administrators, guardians and trustees and place the same on the 
files of his office subject to the inspection of any person interested 
therein, at least twenty days previous to the same being presented 
to the court.” 

The 125th section of the act (3 C S. 3856) provides that “The 
court to which the account of any executor, administrator, or trustee 
on the final account of any guardian shall be reported shall examine 
the said account and the vouchers and receipts for payments and 
disbursements claimed therein, and if the same be found correct in 
all respects the court * * * shall decree an allowance of the 
account as stated.” 

These are the only two statutory provisions which throw any 
light upon the subject. The scheme of the statute is that the ac- 
count shall be audited and stated by the Surrogate and filed by him 
twenty days before the day on which it is noticed for settlemeut, 
during which time it shall be open to the inspection of all persons 
interested. What then is meant by the terms “auditing and stating?” 
In the case of In re Heath’s estate, 52 N. J. Eq., 807, Vice Ordinary 
VanFleet says: 

“To audit an account is to examine and digest it or examine and 
verify it or examine and adjust it. In actual practice to audit an 
account is to see that the accountant is charged with everything 
with which he is justly chargeable and that nothing is placed on the 
credit side of the account for which he is not justly entitled to credit, 
and then, after the debit and credit are thus made up, to ascertain 
the balance remaining in his hands.” 
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In the case of Clemment v. City of Lewiston, 53 Atl., 984, at 
page 985 it was said: “To audit is an examination in general; an 
examination of accounts, comparing the charges with the vouchers.” 

‘rom the rules laid down in the foregoing cases it would appear 
that in order to properly audit an account the vouchers for the pay- 
ments and disbursements claimed therein should be produced before 
the Surrogate. This would appear necessary in order to enable him to 
audit the account as contemplated by the statute. The question then 
arises whether a check of the administrator to the order of the person 
whoseclaim is prayed allowance for intheaccount is a sufficient voucher. 
The object of requiring executors, administrators and trustees to ac- 
count is to disclose to those interested their management of the estate, 
and the object of requiring the account to be filed twenty days before 
the date upon which it is noticed for settlement is to enable parties in 
interest to inspect the account in order to ascertain whether the execu- 
tor, administrator or trustee has properly performed his duty, whether, 
on the one hand, he has collected all of the assets of the estate and has 
charged himself with the same at their proper value, and whether, on 
the other hand, he has paid claims which are not justified in law. The 
object of requiring that the Surrogate audit and state the account is 
that there may be an official verification of the same for the benefit of 
those in interest, and it would appear clear that it is impossible for the 
Surrogate to intelligently audit an account from the mere production of 
checks. I conceive that it is the duty of the Surrogate to do something 
more than merely go over the account and the vouchers for disburse- 
ments presented to him and ascertain whether or not there is a voucher 
for every item prayed allowance for, but that it is his duty to inspect 
the items prayed allowance for and if there be any which appear to be 
unjustified in law to report the same to the Orphans’ Court. The stat- 
ute, it will be recalled, requires the Surrogate to report the account for 
settlement. Now this language must mean something, and if it means 
anything at all it must mean that the Surrogate is required to call the 
court’s attention to any inaccuracies or improper payments appearing 
upon the face of the papers which he has observed in going over the 
account, and, furthermore, the 125th section of the Orphans’ court Act 
provides, that the court shall allow the account only upon proof to the 
court of notice of settlement having been given “and no exception 
being made to the report of the Surrogate.” From this language it 
would appear that the statute contemplated the possibility of the Sur- 
rogate reporting adversely to the allowance of the account and pro- 
vides for exceptions not only to the account but to the report of the 
Surrogate, from which it would appear very plain that in auditing the 
account the Surrogate is required to examine the account and vouchers 
for disbursements and to report any inaccuracies, errors, or improper 
items appearing upon the face of the papers to the Orphans’ court. It 
is manifest that it is impossible for the Surrogate to perform this 
quasi judicial act by mere scrutiny of checks purporting to justify 
the payments in the account. It is, therefore, apparent that the 
statute contemplates the production before the Surrogate of evidence 
of the payments claimed allowance for in the account from which he 
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can ascertain whether or not such payments are proper, and that 
checks do not fulfill the requirements of the statute.. In the case un- 
der consideration no report was made by the Surrogate for the reason 
that exceptions were filed before the day upon which the account was 
noticed for settlement and the whole matter came before the court on 
exceptions. It will be recalled that the 125th section of the Orphans’ 
court Act clearly contemplates that the vouchers shall be produced 
to the Orphans’ court for its scrutiny at the time when the account is 
noticed for settlement. The statute also provides that upon excep- 
tions to an account the court may refer the same to a master to ex- 
amine and restate the account and it would appear, therefore, to 
follow that the accountant was under the same obligation to produce 
the vouchers before the master that he was before the court and that 
in producing the vouchers before the master accountant was merely 
fulfilling the obligation resting upon him by statute. 

The question then remains whether persons in interest have a 
right, upon request, to inspect ‘the vouchers for the payments and dis- 
bursements claimed in the account. It would appear that to merely 
ask this question would be to call for an answer in the affirmative. 
When it is considered that the whole object of an accounting is to dis- 
close to the parties in interest the details of the administration of the 
estate and to enable them to ascertain whether or not the administra- 
tor has properly and faithfully performed the duties of his office, it 
would appear incredible that the statute could be so construed as to 
permit an accountant to say: “‘Here is my account, I have the vouchers 
in my possession, I propose to keep them, if you want to see the vouch- 
ers file exceptions to the account and when forced to do so I will pro- 
duce the vouchers at your risk as to being penalized in costs.” I do 
not think the statute contemplated permitting fiduciaries to take any 
such position, and while this question does not appear to have been 
the subject of any reported adjudication in this state, the uniform 
practice has been for accountants to file their vouchers with the ac- 
count, subject to the inspection of the parties in interest, and this 
would appear to be the proper practice and the only practice justified 
by the true spirit and intent of the legislation regarding accounts of 
fiduciaries. 

It is contended, however, on the part of the accountant that the 
exceptions were not filed in good faith but were filed by him for the 
purpose of obtaining evidence in another suit. There is absolutely 
nothing in the record supporting such a claim and if there were I can- 
not concede that it would change the situation. I do not think that a 
fiduciary would be permitted to withhold his vouchers from the inspec- 
tion of persons in interest, entitled to inspect them, under a plea that 
such party in interest might find the vouchers of service to him in 
some other litigation which he was conducting against the accountant. 

I therefore respectfully report that the exceptant was entirely 
within his rights in demanding an inspection of the vouchers and 
that, beng unable to obtain such inspection, he was justified in pur- 
suing the course which he did at the hearing, even though it resulted 
in the withdrawal of all of his exceptions, and that he showe:i absolute 
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good faith when he made his offer to discontinue the proceeding to 
the end that costs might be saved, provided that accountant would 
permit an inspection of the vouchers. 

The solution of the problem under consideration was necessary, 
even though all the exceptions were eventually withdrawn, as upon 
its solution will depend the fixing of the costs of the proceeding by 
the court upon the coming in of this report. 


OPINION ON Exceptions TO MasTER’s REPORT. 


OSBORNE, J.: This matter comes before me on exceptions filed 
by the administrator to the report of the Master, to whom the excep- 
tions to the administrator’s accounts were referred to examine and re- 
state. 

The first, second, third, fourth and fifth exceptions relate to the 
findings of the Master, that the administrator had erroneously blended 
in the account of the estate of William S. Ketcham, deceased, the re- 
ceipts and disbursements of that estate with the receipts and dis- 
bursements of the estate of Nancy L. Ketcham, deceased. 

The findings of the Master on the exceptions filed to the account 
of George W. Ketcham, administrator of William S. Ketcham, de- 
ceased, in relation to this phase of the case are affirmed for the reasons 
given by the Master in his report. 

The statute (3 Comp. Stat. p. 3852, Sec. 114) requires that every 
administrator shall settle his account within one year after his ap- 
pointment. 

Until the estate of William S. Ketcham, Sr., is accounted for no 
account can be filed in the estate of Nancy L. Ketcham, and even 
though no objection had been raised to the blending of the accounts, 
that fact would in no way relieve the executor or administrator of the 
Nancy L. Ketcham estate from accounting. 

The suggestion that the items in the account with reference to 
moneys paid on account of the distributive shares due from the estate 
of Nancy L. Ketcham, are necessary in order to show the disburse- 
ments of moneys in the administrator’s hands is of no force, for the 
reason that payments on account of distributive shares have no 
proper place in an executor’s account. The fact that William S. 
Ketcham, Jr., who filed the exceptions to°the administrator’s account, 
received from the administrator a portion of his distributive share 
of the estate of Nancy L. Ketcham in the estate of William S. 
Ketcham, Sr., has no bearing on the question as to whether these pay- 
ments should be made a part of the account of the administrator of the 
estate of William S. Ketcham, deceased. 

Inasmuch as all of the items contained in the first and third ex- 
ceptions were withdrawn before the Master it becomes unnecessary 
to pass upon the reasoning of the Master in reaching his conclusions 
in regard to the filing of accountant’s vouchers. 

There seems to be no question but that all of the other excep- 
tions not here touched upon have been withdrawn. 

It appears from the testimony that the only vouchers produced 
before the Surrogate when the account was audited by him, were 
checks, some of which were drawn by accountant as administrator 
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and some of which were drawn by him on his personal bank account, 
but no receipted bills were filed. In these circumstances, the excep- 
tant was justified in filing his exceptions to the account, as that was 
the only method by which he could inquire into the nature of the 
disbursements claimed allowance for in the account. 

At the hearing before the Master accountant produced, as they 
were called for by exceptant, full and complete vouchers for most, if 
not all, of the items prayed allowance for. After exceptant had called 
for and examined a number of these vouchers and thereupon with- 
drew his exceptions, the Master called the attention of the parties 
to the fact that this method of procedure involved the estate in large 
and unnecessary expense. (Book 1, page 8 of testimony). There- 
upon counsel for the exceptant requested an adjournment for the 
purpose of giving him an opportunity of examining the vouchers, 
the vouchers in the meantime to remain in the custody of the court. 
(Book 1, page 10 of testimony). Counsel for exceptant had be- 
fore stated (Book 1, page 8 of testimony) that if he were permitted 
to examine the vouchers that practically all of the exceptions could 
be disposed of in a very few minutes. 

Counsel for accountant, however, refused to accede to either of 
these requests, and the examination proceeded by exceptant calling 
for each voucher, examining it and withdrawing the exceptions based 
thereon. 

Upon this state of facts I find that the entire expense of the 
testimony from page 10 on was caused by the counsel for the ac- 
countant refusing to accede to this reasonable request, stating: “The 
expense of the stenographer’s fees does not carry any weight at all. 
We are in this litigation ; we are going to fight it.” 

The accountant should therefore be charged personally with the 
cost of the stenographer’s minutes and Master’s fees from that point, 
together with a counsel fee of $150 to the proctor for the exceptant 
on these proceedings. (Brokaw v. Brokaw, 41 N. J. Equity 304; 
King v. Foerster, 47 Atl. Rep. 505). 

Up to the point above indicated (page 10 of the testimony) the 
expense of the stenographer’s minutes and Master’s fees should be 
borne by the estate. 

The matter of fixing commissions and counsel fees will be dis- 
posed of upon the final settlement of the restated account. 

The administrator will restate his account for the reasons and in 
conformity with the views here expressed. 





The publication of pleadings or papers which have been placed 
on the files of a court, when the court has not yet acted thereon, is 
held in Byers v. Meridian Printing Co. (Ohio) 38 L. R. A. (N. S.) 913, 
not to be privileged, even though the publication is made in good 
faith and without malice. 





A wholesaler who, contrary to the prohibition of the statute, 
sells retailers toy pistols for resale, is held in Pidzo v. Wiemann 
(Wis.) 38 L. R. A, (N. S.) 678, to be liable for injury by one of the 
toys to a person who purchases it from the retailer. 
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JURY PANEL STRICTURE. 


The following communication 
appeared in the Newark “Even- 
ing News” of October 8: 

“In view of the fact that I have 
just been discharged from the last 
panel of the petit jury, I think I 
am quite competent to express my 
views on the subject. I have 
served three times on the jury in 
the last four years. When I was 
called the first time by former 
Sheriff Sommer I asked to be ex- 
cused, on the grounds that it in- 
terfered with my business. He 
declined to let me off, for the rea- 
son that he had refused others. 
With a few exceptions, that panel 
was made up of high-class, intel- 
ligent business men; we were all 
made to serve and our verdicts 
were in accordance with the law, 
as charged by the judges in the 
several courts. 

“The second panel I was on was 
far below the first as regards in- 
telligence and fairmindedness, and 
I now arrive at the third and last 
panel of 125 men, drawn Septem- 
ber 18 last. 

“If I am not much mistaken, 
less than 100 men responded to 
roll call on that day. We were 
excused until the following Mon- 
day. For the last week I kept tab 
on the number of men responding 
to roll call. The average was 
sixty. What became of the other 
sixty-five? 

“In two cases I saw men ex- 
cused on account of deafness. 
They both responded to the first 
day’s call and each received $2. 
They responded the day they were 
excused from further duty, and 
each received $2—$8 spent in find- 
ing out that these men were unfit 
for jury duty. A small item, ’tis 





true, but nevertheless, worth sav- 
ing to the county. 

“There is absolutely nothing 
personal in what I am about to 
say, but I am frank to confess that 
of the sixty remaining and re- 
sponding to the roll call, I don’t 
believe more than two jury boxes 
could be filled with men capable 
of passing on such cases as are 
tried in any of the four courts in 
the court house. I venture the 
opinion that if any of ‘the busi- 
ness men’ who were excused 
from this panel had cases in any 
of the courts they would have 
been the very first to criticise on 
the ground of incompetency a 
large proportion of the 1emaining 
who were obliged to serve. 

“The remaining jurors, I ven- 
ture the opinion, were only too 
glad to get their $2 per day for 
serving. To my personal knowl- 
edge, one man regretted being 
excused for two days, the nine- 
teenth and twentieth, because he 
was counting on his $4, and an- 


other was regretful that a case 


we were on could not be carried 
over until the next Monday be- 
cause he would be glad to get the 
extra $2. 

“Friends of mine who have 
lived within a stone’s throw of 
my home all their lives, who are 
property owners, have never been 
caHed to serve on the jury. One 
business man told me he would 
be glad to serve if called; that he 
thought it was the duty of every 
citizen: that, while it would be an 
inconvenience for him to do so, it 
would be his duty and he would 
perform it. Others have said they 
would, under no circumstances, 
serve; that they had never been 
called, and wouldn’t respond if 
they were. 


848. 


“What is the remedy? A jury 
commission, non-political, with 
power to draw from a list of 
names sufficiently large to insure 
a class of men who are eligible for 
that duty—men who take a pride 
in their county and in their state. 
Give those men drawn the oppor- 
tunity of saying what term in the 
court’s calendar it would be most 
convenient for them to serve, and 
then make them serve, unless 
they be physically unable. If 
they fail to respond to the com- 
mission’s request, let the commis- 
sion use its own discretion in the 
matter. 

“When a juror is drawn for one 
term, make him exempt from fur- 
ther service for three years not 
three terms, as is now the case, 
and in this way will be taken out 
of the sheriff’s hands the present 
farce of so-called jurors. I do not 
know Sheriff Monahan, nor have 
I ever seen his predecessor, to my 
knowledge, but I do know and 
have seen jurors who have been 
called and have served once each 
year for the last three. 

“T do not believe there is a judge 
sitting in any court in Essex 
county who would not welcome a 
change in methods of drawing 
petit jurors. God knows every 
attorney with whom I have 
talked, and I have talked with 
some prominent ones, would wel- 
come the change, and when this is 
made we will have accomplished 
the purpose of justice and the ex- 
cuse for the law courts in pro- 
viding a rational body of men 
capable of passing on facts under 
the instruction of the court. 

“Ts it possible party politics has 
delayed this reform? If so, why? 

“Respectfully, 


“ROBERT M. OGDEN.” 
“Newark, October 7.” 
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RESOLUTIONS ON DECEASED 
LAWYERS. 


Hon. WituraM H. Corsin. 

The following resolutions were 
unanimously adopted on October 
14 by the Hudson County Bar 
Association, at a special meeting 
called for the purpose. Addresses 
commemorative of Mr. Corbin’s 
memory were made by Hon. 
Frank Bergen, Hon. William D. 
Edwards, ex-Judge Mark A. Sul- 
livan, Mr. Charles D. Thompson, 
Mr. M. T. Rosenberg and others: 

“In the death of Mr. William 
H. Corbin, the Hudson County 
Bar Association mourns the loss 
of one of its ablest and most re- 
spected members. 

“He was admitted to the Bar in 
November, 1874, and after a clerk- 
ship in the office of Senator Wil- 
liam Brinkerhoff, entered the firm 
of Collins & Corbin, of which he 
has been a member ever since. 
He represented Union county in 
the Legislature in 1885, 1886 and 
1887, and was leader of the Re- 
publican party in the House dur- 
ing the years ’86 and ’87. 

“He has published two volumes 
which have been of great use to 
the New Jersey Bar—the Corpo- 
ration Act, with its voluminous 
and helpful notes and forms, and 
our useful vade mecum, ‘Corbin’s 
Forms.’ 

“Mr. Corbin was a man of the 
highest character and principles; a 
careful, thoughtful lawyer; a leg- 
islator of sound judgment and un- 
swervng principle; impatient of 
delay and of technical methods of 
retarding the administration of 
justice; scornful of sham or pre- 
tense; a careful, accurate and 


energetic administrator of affairs, 
eager to have every matter in his 
hands wound up and completed. 
“A business man of unusual 
breadth and capacity, a fine exam- 
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ple of the evolution of the lawyer 
from the technical practice of the 
past to the trusted man of large 
affairs of the present; one of the 
best products of these years of 
industrial expansion; yet, with all, 
deeply sensible of, and a careful 
observer of all the best traditicns 
of the ethics of the Bar. 

“He took an active and whole- 
some interest in public affairs, 
both in his home at Elizabeth, and 
here in Jersey City He had many 
interests quite outside of his pro- 
fession, and in all of them his 
earnest work and wise counsel 
were of great use and benefit to 
his associates. 

“Mr. Corbin has left an example 
to be remembered and to be 
copied. His death, following so 
soon after that of his respected 
and lamented brother Charles, is a 
great loss to the Bar, the county 
and the state. They were noble, 
useful, earnest men, worthy to be 
placed in the front ranks of the 
greatest names of the New Jersey 
Bar, fitting examples of great 
ability devoted to the betterment 
of their felllowmen. 

“We have lost a man! 
friend, a faithful citizen, a Chris- 
tian gentleman, whose memory we 
shall long cherish and always 
honor. 

“Resolved, That we extend our 
sympathy to his family and re- 
quest that these proceedings be 
made a minute of the Circuit 
court of this County.” 

CHarLes D. THompson, 
Wm. BrINKERHOFF, 
Wa. D. Epwarps, 

M. T. RosenBere, 
JoHN 8S. MaBon, 


Committee. 


Mer. ARCHIBALD 8. ALEXANDER. 
At the same meeting of the 
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same Bar Association, the follow- 
ing was adopted: 

“The members of the Hudson 
County Bar record, with sorrow, 
the death, on August 30th last, of 
Archibald Stevens Alexander, and 
at the first meeting of the Bar 
Association of the County held 
since the happening of this la- 
mentable event, do adopt the fol- 
lowing minute as a tribute of ap- 
preciation to his memory and 
worth: 

“The career of Mr Alexander, 
full of promise, may be said to 
have but just commenced when 
he was called to lay aside all his 
hopes and leave us. 

“During the brief period allotted 
him to practice at this Bar, he 
endeared himself to ail. 

“In his intercourse with us, he 
was courteous and frank; his man- 
ner was active and alert, his mind 
cleanly and refined. 

“To his clients he discharged 
his duties earnestly and scrupu- 
lously. 

“As a companion he was win- 
some and attractive. 

“As a citizen he did not shirk, 
but actuated by high principles, 
assumed and faithfully performed 
his civic duties. 

“We honor, praise and mourn 
him, and extend our warmest 
sympathy to his bereaved family 
and respectfully request the Cir- 
cuit court of this County to have 
this minute made a part of the 
Court records.” 

Cuares D. THompPson, 
Wma. BRINKERHOFF, 
Wm. D. Epwarps, 

M. T. RosEnBeERra, 
Joun S. Mason, 


Committee. 
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At the same meeting of the 
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same Bar Association the follow- 
ing was adopted: 

“Resolved, That in the death of 
James P. Northrop the Bar has 
lost a valued member and most of 
us an esteemed and cherished 
friend. 

“Mr. Northrop passed all of his 
professional life amongst us. 
There are few, if any, members of 
the Bar to whom he was not per- 
sonally known. A clear intellect, 
great industry, thorough con- 
scientiousness in his work made 
him a valued counsellor. He was 
absolutely dependable and his 
clients could always jeel the as- 
surance that the work which they 
entrusted to him was well and 
carefully done. His cbility and 
industry entitled him to a high 
rank at the Bar, but his self- 
effacing modesty prevented his 
qualifications from being as 
widely known as they should 
have been. This trait was united 
to a genial and magnanimous dis- 
position which made him a dear 
friend to all who knew him. 
Envy or bitterness had no place 
in his character; he bore no 
grudge; he was always ready to 
help others; glad to see the suc- 
cess of his colleagues and rejoice 
with them in it. A thorough law- 
yer, a dear friend, we mourn his 
loss. 

“Resolved, That we extend our 
sympathy to his family and re- 
quest that these proceedings be 
made a minute of the Circuit 
court of this County.” 


CHaRLes D. THompPson, 
Wo. BriInKERHOFF, 
Wm. D. Epwarps, 
JoHN 8S. Mason, 

M. T. Rosenpere, 


Committee. 


THE NEW JERSEY LAW JOURNAL. 


REOPENING ENROLLED DECREES. 


Recently Chancellor Walker 
made announcement (in an opin- 
ion in the case of the Hudson 
Trust company v. F. Boyd, on 
foreclosure), that hereafter he 
will not re-open enrolled decrees, 
though the consent of the parties 
to this action is obtained, unless 
there is sufficient cause shown to 
the Chancellor to warrant the ac- 
tion. 

The ruling is important and de- 
signed to put a stop to the prac- 
tice of allowing a suit to go to 
decree by default, and then, when 
some one of the parties in interest 
suddenly discovers something in- 
teresting to them, to re-open the 
case and hear it over again. 





A WILL IN RHYME. 


Mr. Thomas Andrew Arm- 
strong, of Pilot View, Harbour- 
road, Dalkey, Ireland, who died 
on June 23, aged forty-five years, 
left a will, which bears date April 
29, 1904, and is as follows: 

“All earthly goods I have in store, 
To my dear wife, I leave for 
evermore. 

I freely give, no limit do I fix. 

This is my will, and she execu- 
trix.” 





NEW STATE OFFICERS. 


Governor Wilson has appointed 
his private secretary, Hon. Joseph 
P. Tumulty, to the office of Clerk 
of the Supreme court, and Hon. 
George M. LaMonte to that of 
Banking and Insurance Commis- 
sioner. Both were sworn into 
office November 1. Mr. Tumulty 
has appointed as his deputy Mr. 
John M. Hannon, of Weehawken, 
and Mr. LaMonte continues as his 
deputy Mr. Thomas K. Johnston, 
the former incumbent. 
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